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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC18-00886 
CASE NAME: VAN WERT VS. BAY AREA RESTAURANTS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00886 
CASE NAME: VAN WERT VS. BAY AREA RESTAURANTS 
HEARING ON MOTION TO VACATE ORDER VACATING DISMISSAL AS UNTIMELY 
FILED BY BAY AREA RESTAURANTS 
* TENTATIVE RULING: * 
 
 Before the Court is Defendant Bay Area Restaurant Group’s motion to vacate the Court’s 
March 1, 2021 order setting aside Judge Burch’s February 18, 2021 dismissal of Plaintiff’s 
lawsuit. The motion to vacate relates to Plaintiff Patricia Van Wert’s complaint for personal 
injury. For the following reasons, Defendant’s motion is granted. 
 
 
California Code of Civil Procedure (“CCP”) § 473 (b) provides in relevant part:  
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“The court may, upon any terms as may be just, relieve a party or his or her legal representative 
from a judgment, dismissal, order, or other proceeding taken against him or her through his or 
her mistake, inadvertence, surprise, or excusable neglect. Application for this relief shall be 
accompanied by a copy of the answer or other pleading proposed to be filed therein, otherwise 
the application shall not be granted, and shall be made within a reasonable time, in no case 
exceeding six months, after the judgment, dismissal, order, or proceeding was 
taken…Notwithstanding any other requirements of this section, the court shall, whenever an 
application for relief is made no more than six months after entry of judgment, is in proper form, 
and is accompanied by an attorney’s sworn affidavit attesting to his or her mistake, 
inadvertence, surprise, or neglect, vacate any (1) resulting default entered by the clerk against 
his or her client, and which will result in entry of a default judgment, or (2) resulting default 
judgment or dismissal entered against his or her client, unless the court finds that the default or 
dismissal was not in fact caused by the attorney’s mistake, inadvertence, surprise, or neglect. ” 
(CCP § 473 (b)) 
 
Analysis  
  
Because Plaintiff moved for discretionary relief under the first sentence of 473 (b), the Court had 
the power to relieve Plaintiff of the dismissal only if Plaintiff filed a motion to vacate within six 
months of the dismissal. As Defendant points out, Plaintiff used the language of the first 
sentence in section 473 (b) in her original motion to request the motion to set aside. (Motion to 
Set Aside p. 3:9.) Plaintiff filed the motion to vacate the dismissal on November 9, 2020, after 
the dismissal on February 18, 2020. The application was thus filed outside of the six months of 
the date of dismissal. Accordingly, this Court grants Defendant’s motion to vacate order vacating 
dismissal.  This order is without prejudice to Plaintiff’s motion to vacate dismissal on equitable 
grounds.  
 
Plaintiff argues her motion to set aside the dismissal was timely because she sought relief under 
the later portion of section 473 (b) providing for mandatory relief when an attorney admits his 
neglect.  Plaintiff argues the time never ran under that provision because the six months that the 
statute mentions runs from the time judgment was entered and there was no judge-signed 
Judgment of dismissal, only a clerk-signed Minute Order.   
 
The Court need not decide whether Plaintiff would be correct had she sought relief under the 
mandatory portion of section 473 (b) as she did not seek mandatory relief. Plaintiff’s papers 
clearly sought discretionary relief for “excusable neglect” and mentioned only the language of 
the first sentence of section 473 (b).  Furthermore, the Court’s March 1, 2021 Order only 
granted relief under the discretionary, not the mandatory, relief provisions of section 473 (b). 
Accordingly, this Court grants Defendant’s motion to vacate the order vacating dismissal. 
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 3.  TIME:  9:00   CASE#: MSC19-00036 
CASE NAME: CITY OF RICHMOND VS. WILLARD 
SPECIALLY SET HEARING ON: MOTION FOR FINAL ACCOUNTING & JUDGMENT 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
The motion of Receiver Eric P. Beatty for an order approving the Receiver’s final report, 
accounting, fees and costs and exonerating the receiver’s undertaking and discharging the 
receiver is granted. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-01066 
CASE NAME: SHIELDS, HARPER & CO.  VS.  MID VALLEY CONSULTING 
HEARING ON MOTION FOR ISSUANCE OF AMENDED JUDGMENT 
FILED BY SHIELDS, HARPER & CO. 
* TENTATIVE RULING: * 
 
This unopposed motion for issuance of amended judgment is granted for the reasons cited in 
the moving papers. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00786 
CASE NAME: PHAM VS. FCA US LLC 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY THAI PHAM, CHRISTINE PHAM 
* TENTATIVE RULING: * 
 
This unopposed motion is granted for the reasons cited in the moving papers.  Defendant is 
ordered to provide supplemental, full and complete verified responses to Form Interrogatories 
1.1, 12.1, and 15.1. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00786 
CASE NAME: PHAM VS. FCA US LLC 
HEARING ON MOTION TO COMPEL FURTHER PRODUCTION 
FILED BY THAI PHAM, CHRISTINE PHAM 
* TENTATIVE RULING: * 
 
 This case involves a claim of breach of warranty under the Song-Beverly Consumer 
Warranty Act.  Plaintiffs have moved to compel discovery, specifically a further deposition of 
Defendant FCA’s person most knowledgeable regarding problems with the ZF 9-speed 
transmission.  Plaintiffs further seek to compel production of documents related to any ZF 9-
speeed transmission problems.  Defendants oppose this motion asserting that Plaintiff’s vehicle 
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never experienced any problems with the ZF-9 transmission, nor were there any service 
requests regarding the transmission. 
 
 The California Code of Civil Procedure section 2017.010 permits “discovery regarding 
any matter, not privileged, that is relevant to the subject matter involved … if the matter either is 
itself admissible in evidence or appears reasonably calculated to lead to the discovery of 
admissible evidence.”  In both the fraud cause of action and the Song-Beverly causes of action, 
transmission defects are alleged.  Hence, despite no specific record of service of Plaintiff’s 
vehicle of transmission defects, the allegations in the complaint are sufficiently related to the 
ZF-9 transmission for this court to conclude that the discovery sought is reasonably calculated 
to lead to the discovery of admissible evidence. 
 
 However, the court agrees with and adopts the Discovery Referee’s (narrowed) 
recommendation regarding the ZF 9-speed transmission (Category No. 22 and Request No. 14).  
FCA US is ordered to produce to be deposed a person (with documents) most knowledgeable 
regarding the reasoning or rationale for the delayed introduction of any vehicle because the 
vehicle was equipped with a ZF 9-speed transmission.  Documents must be produced reflecting 
internal email correspondences and memorandum regarding failure rates and concerns related 
to the ZF 9-speed transmission prior to its introduction into the marketplace. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-00786 
CASE NAME: PHAM VS. FCA US LLC 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY THAI PHAM, CHRISTINE PHAM 
* TENTATIVE RULING: * 
 
This unopposed motion is granted for the reasons cited in the moving papers. Defendant is 
ordered to provide supplemental, full and complete verified responses to Special Interrogatories 
1, 14, 43, 45, and 63. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-01066 
CASE NAME: RHODES VS. KRBC 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY DAVID RHODES 
* TENTATIVE RULING: * 
 
This unopposed motion is granted for the reasons cited in the moving papers.  (Code Civ. Proc.,  
§ 473(a)(1).) 
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 9.  TIME:  9:00   CASE#: MSC20-02456 
CASE NAME: LEAMY VS. CITY OF LAFAYETTE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CITY OF LAFAYETTE 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer filed by defendant, the City of Lafayette (“City”), 
to the first and second causes of action asserted in the Second Amended Complaint (“SAC”) 
of plaintiffs Robin Leamy, Kris Leamy, and Happy Valley Oaks, LLC. The demurrer is 
sustained without leave to amend. If plaintiffs contest the ruling based on denial of leave 
to amend, they must appear at the hearing with any specific facts that could change the results 
discussed below. 

Background 

Plaintiffs own land in Lafayette (“Land”), which they acquired from John Barsell Jr. 
("Barsell") in September 2005. (SAC, ¶¶1-9.) Plaintiffs allege, on information and belief, that in 
1974, as a condition of approval of a subdivision request by Barsell, Barsell agreed to a ten-year 
moratorium on developing the Land. (SAC, ¶10.) They allege Barsell never succeeded in 
subdividing the Land because Defendant repeatedly denied the subdivision. (SAC, ¶11.) Barsell 
sued the City in 1989 and settled the lawsuit in 1994. (SAC, ¶12.)  

Later, when plaintiffs were trying to subdivide the Land, the City falsely represented that 
it had easement rights on the Land. Specifically, these representations were made by Christine 
Sinnette and Tony Coe, respectively a Planner and Engineering Service Manager employed by 
the City. In August 2017, another City Planner, Greg Wolffe, similarly referred to the City’s 
existing easement rights. (SAC, ¶¶14-18.) 

In reliance on those representations, plaintiffs conveyed modified easements to the City, 
believing they were already under an existing obligation to permit the City’s use of the Land. 
(SAC, ¶20.) In June 2019, plaintiffs learned from Barsell that the City did not have any existing 
easement rights (either because they never existed or because they were extinguished through 
the City's settlement agreement with Barsell). (SAC, ¶21.) 

After timely filing a Government Code Claim, plaintiffs filed this suit in November of 2020. 
Prior to the City’s response, they filed an amended complaint alleging six causes of action: (1) 
fraud, (2) negligent misrepresentation, (3) quiet title, (4) breach of written contract, (5) breach of 
oral contract, and (6) cancelation of written instrument. After the Court sustained a demurrer to 
the first three causes of action on May 3, 2021, plaintiffs filed the SAC. Now, following efforts to 
meet and confer, the City again demurs to the first and second causes of action in the SAC 
pursuant to Code of Civil Procedure § 430.10 (e), asserting immunity and that the 
misrepresentation causes of action are duplicative.  

Plaintiffs oppose the demurrer, arguing the SAC is sufficiently pleaded, and any 
immunity the City might otherwise have does not apply because the claims are based in 
contract and the remedies sought are equitable in nature.  

Discussion  

A demurrer tests the sufficiency of a complaint by raising questions of law. (Rader Co. v. 
Stone (1986) 178 Cal.App.3d 10, 20.)  
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City’s Immunity 

Government Code, § 818.8 immunizes a public entity against injuries caused by its 
employee’s negligent and intentional misrepresentations. The Legislative Committee Comments 
to Section 818.8 states an example of the type of immunity that section will provide: protection 
for a public entity where employees make unauthorized negligent misrepresentations about the 
entity’s waiver of contractual terms that require approval.  

Still, “[w]hen the state makes a contract it is liable for a breach of its agreement and the 
doctrine of governmental immunity does not apply.” (E. H. Morrill Co. v. State (1967) 65 Cal.2d 
787, 794 [ellipses omitted and emphasis added], citing Souza & McCue Constr. Co. v. Superior 
Court of San Benito County (1962) 57 Cal.2d 508, 510-511.) 

As plaintiffs point out, Government Code, § 814 allows contractual liability and non-
monetary relief. In Schooler v State (2000) 85 Cal.App.4th 1004, 1013, cited by the City, the 
court rejected a property owner’s attempt to use Section 814 to get around statutory immunities 
otherwise provided in the Tort Claims Act (now the “Government Claims Act”). Plaintiff in that 
case sought injunctive relief to require the state to address bluff erosion damage to his property, 
notwithstanding a statute that provided immunity to public agencies for natural conditions. 
Schooler came after the decision in Arthur L. Sachs v. City of Oceanside (1984) 151 Cal.App.3d 
315, and did not find the analysis there inconsistent.  

Plaintiffs do not address the Schooler case’s discussion of Section 814. They rely on the 
court’s discussion in Arthur L. Sachs, but that court specifically noted the relief demanded does 
not define the cause of action. (Arthur L. Sachs, supra, 151 Cal.App.3d at p. 322.) That case 
also stated that, where the source of a duty is unclear, the action will be considered based on 
contract rather than tort. (Id., citation omitted.) In Sachs the court did not permit the pleading of 
a “fraud” cause of action, and only addressed appellant’s right to file a second amended cross-
complaint for rescission on the basis of “newly discovered evidence of fraud.” (Id. at p. 319.)  

A comparable situation exists here. Plaintiffs are not precluded from showing evidence of 
fraudulent inducement. 

Duplication 

Plaintiffs’ remaining allegations (in the third through sixth causes of action) sufficiently 
frame the issue.  

Under the first and second causes of action they request: (1) that the City be “equitably 
estopped from denying the existence of a valid enforceable contract […] or that [the City] is 
immune from such contract,” (2) that the easements be cancelled, and (3) a finding that they 
own the Land in fee simple absolute.  

The first of these requests—equitable estoppel—is defensive in nature and may not be 
the basis for a cause of action. (See, e.g., Moncada v. West Coast Quartz Corp. (2013) 221 Cal. 
App. 4th 768, 782.) The second request is subsumed by the cause of action for cancelation. 
The third request falls within the cause of action for quiet title which is, essentially a form of 
declaratory relief.  

Plaintiffs’ concerns regarding the sort of evidentiary showing they can present at some 
later stage are not well-founded. Plaintiffs will be allowed and required to make the same 
showing for relief whether or not they plead causes of action entitled “misrepresentation.”  
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The nature of plaintiff’s right here is contractual. Since plaintiffs have not set forth any 
facts that would justify further amendment, and since the Court does not see how fraud can be 
successfully alleged, the demurrer is sustained without leave to amend. 

 

  

10.  TIME:  9:00   CASE#: MSL20-02686 
CASE NAME: ALLSTATE VS. QUICKDRY 
HEARING ON MOTION FOR LEAVE TO FILE A 2nd Amended COMPLAINT 
FILED BY ALLSTATE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The motion for leave to file a 2nd Amended Complaint is granted for the reasons cited in the 
moving papers. 

 

  

11.  TIME:  9:00   CASE#: MSL20-05842 
CASE NAME: PAWNEE LEASING VS. RAZINEJAS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are ordered to appear. 

 

  

12.  TIME:  9:00   CASE#: MSL20-05842 
CASE NAME: PAWNEE LEASING VS. RAZINEJAS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Vacated per notice of bankruptcy filed on July 8, 2021. 

 

  

13.  TIME:  9:00   CASE#: MSL20-05842 
CASE NAME: PAWNEE LEASING VS. RAZINEJAS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Vacated per notice of bankruptcy filed on July 8, 2021. 
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14.  TIME:  9:00   CASE#: MSL21-00079 
CASE NAME: 169 FRONT ST, LLC  VS.  PATRICIA ROBINSON 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY PATRICIA ROBINSON 
* TENTATIVE RULING: * 
 
The motion to set aside default and default judgment is granted for the reasons cited in the 
moving papers. Defendant is ordered to file her answer on or before August 26, 2021. 

 

  

15.  TIME: 10:00   CASE#: MSL19-07336 
CASE NAME: BANK OF AMERICA VS. HANGARTNER 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

16.  TIME: 10:00   CASE#: MSL19-08007 
CASE NAME: SYNCHRONY VS. HANGARTNER 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

17.  TIME: 10:00   CASE#: MSL20-01005 
CASE NAME: WELLS FARGO VS. POND 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 


